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April 5, 2019

Dr. Melissa P. Upton

President

American Society of Clinical Pathology
1225 New York Avenue, Suite 350
Washington, DC 20005

Dear Dr. Upton:

Thank you for your February 6, 2019 letter. Secretary Nielsen asked that I respond on
her behalf.

U.S. Citizenship and Immigration Services (USCIS) is committed to faithfully
implementing our nation’s lawful immigration system while protecting the economic interests of
U.S. workers. Pursuant to Executive Order (E.O.) 13788, the Department of Homeland Security
was directed to: propose new rules and issue new guidance, to supersede or revise previous rules
and guidance if appropriate, and to protect the interests of United States workers in the
administration of our immigration system, including through the prevention of fraud or abuse.
See E.O. 13788, Buy American and Hire American, v.82 Fed. Reg. 18837 (April 18, 2017).

As noted in your letter, USCIS has issued several policy memoranda (PM) which provide
updated interpretive guidance of existing rules and advance policies that protect the interests of
U.S. workers. For example, PM-602-0151, “Rescission of Guidance Regarding Deference to
Prior Determinations of Eligibility in the Adjudication of Petitions for Extension of
Nonimmigrant Status,” makes it clear that the burden of proof remains on the petitioner, even
where an extension of nonimmigrant status is sought and also emphasizes that adjudications
should be based on the merits of each case. Likewise, PM-602-0163, “Issuance of Certain
Request for Evidence (RFEs) and Notice of Intent to Deny (NOIDs); Revisions to Adjudicator’s
Field Manual (AFM) Chapter 10.5(a), Chapter 10.5(b),” highlights that an adjudicator may deny
applications, petitions, and requests without first issuing an RFE or a NOID, when appropriate.
USCIS believes that this policy will discourage frivolous or substantially incomplete filings used
as “placeholder” filings and encourage applicants, petitioners, and requestors to be diligent in
collecting and submitting required initial evidence.

Regarding any proposed rulemaking to remove H-4 dependent spouses from the classes
of aliens eligible for employment authorization, the public will be given an opportunity in
accordance with the Administrative Procedure Act to provide feedback during a notice and
comment period on any revisions once the Notice of Proposed Rule Making publishes. It is
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important to note that such a proposal would not impact a spouse’s ability to remain in the
United States or independently seek work authorization through any other legal avenue.

With regard to the commencement of removal proceedings, USCIS currently issues (and
in previous years has issued) thousands of Notice to Appear (NTA) to individuals who come
before the agency. The NTA memo referenced in your letter provides for the preservation of
administrative review; appeals and motions to reopen or reconsider a decision may be filed by
the petitioner, including, but not limited to, H-1B nonimmigrants. Generally, an NTA will not be
issued during an initial limited period in order to provide the beneficiary time in which to make
arrangements to depart the United States. If the petitioner chooses not to file a motion or appeal
and the beneficiary departs the United States within that limited period, USCIS, upon
confirmation of the individual’s departure, will not issue an NTA.

Finally, USCIS’ regulatory agenda does not include any proposal to restrict or eliminate
the 24-month extension of post-completion optional practical training for a science, technology,
engineering, or mathematics degree. USCIS publishes its rulemaking actions on the Unified
Agenda (available at https://www.reginfo. gov/public/do/eAgendaMain?operation=OPERATION
_GET_AGENCYﬁRULE_LIST&currentPub=true&agency€ode=&show8tage:active&agencyC
d=1600). The Unified Agenda is the most accurate publicly available source of information
about regulations under development by the Department.

Taken together, USCIS believes these policies significantly strengthen our nation’s
immigration system, prioritize U.S. workers within the domestic labor market, and advance the

prosperity of all Americans.

Thank you again for your letter and interest in this important issue. Should you wish to
discuss this matter further, please do not hesitate to contact me.

Respectfully,

TN

L. Francis Cissna
Director
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